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from: District Counsel, Kentucky-Tennessee District, Nashville

subject: Advisory Opinion: Whether the Receiver appointed by a Tennessee

e state court is authorized to execute an income tax return for the
corporation, when the lone official for the corporation's parent
company refuses to file the conseclidated return.

DISCLOSURE STATEMENT

This advice constitutes return information subject to
T R.C. § 6103. This.advice contains confidential information
subject to attorney-client and deliberative process privileges
and, if prepared in contemplation of litigation, subject to the
attorney work product privilege. Accordingly, the Examinatien
or Appeals recipient of this document may provide it only to
those persons whose official tax administration duties with
respect to this case reguire such disclosure. In no event may
this document be provided to Examination, Appeals, or other
persons beyond those specifically indicated in this statement.
This advice may not be disclosed to taxpayers or their
representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is advisory and
does not resolve Service position on an issue or provide the
basis for closing a case. The determination of the Service in
the case is to be made through the exercise of the independent
judgment of the office with jurisdiction over the case.
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ISSUE

Whether the Receiver appointed by a Tennessee state court
is authorized to execute an income tax return for the
corporation, when the lone official for the parent company
refuses to file the consolidated return.

CONCLUSION

The regulations provide the District Director with the
authority to break the agency between the parent corperation and
its subsidiaries for tax purposes. Even though the agency
relationship is broken, the obligation to file a consolidated
return remains. Several issues not discussed here can beccme
involved when such an agency is broken. However, the factors
creating those issues apparently are not present here. Under
the circumstances of this case, it would be permissible for the
coperating subsidiary to file to the best of its ability a
consolidated return. According to I.R.C. § 6012{b) (3}, the
income tax return filed on behalf of the subsidiary must be
executed by the court-appointed Receiver.

FACTS AND DISCUSSION

Alice Childs of the Quality Measurement Staff communicated
tc the undersigned the problem enccuntered by the court-
appointed Receiver for a company regarding the
corporation's tax obligations for its and htaxable

years. * qﬂafterr
"the subsidiary") is cne of two subsidiaries of

I crcinafter, "the parent®). The other
subsidiary is defunct. The scole owner and lone cfficial of the
parent either has made himself unavailable or has refused to
execute the consclidated returns for -and - that the

! The statement of facts by the NN
B ircicates thoc IS coTPrics could De
involved. Our advice is dependent on the facts presented to our

office, i.e., that the consolidated group only consists of the
parent ( , an active subsidiary

, and a defunct
subsidiary.

taxes that is . Is this the result of

an audit, or do we need to conduct an audit of recently filed
returns?
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Receiver had prepared by a reputable accounting firm. The
Receiver seeks assistance in determining what avthority, if any,
he possesses to execute the returns and have them filed.

After review of several of the regulations pertaining to
consolidated returns, and after discussions with Chief Counsel's
National Office, we have determined the following. First, once
a group of companies elects to file a consolidated return, it is
required to file a consoclidated return for the subsequent year,
absent an election to discontinue such filing. Treas. Reg.

§ 1.1502-75(a) (2). However, the request to cease the filing of
a consolidated return must be made by the parent, who must also
demonstrate good cause. Treas. Reg. § 1.1502-75(c) (1) {1). 1In

fact, according to Treasury Regulation § 1.1502-77(a), the
parent "shall be the sole agent for gach subsidiary in the
group, duly authorized to act in its own name in all matters
relating to the tax liability for the consolidated return year".
Because the Receiver has not been able to obtain the signature
of the sole officer of the parent on the consolidated return,
and has not been able to obtain that officer's consent to allow
the subsidiary to act as agent for the consolidated greoup, the
filing of the consolidated returns at issue has reached an
impasse.

Fortunately, the last sentence of Treasury Regulation
§ 1.1502-77(a) states that, "Notwithstanding the provisions of
this paragraph, the District Director may, upon notifying the
common parent, deal directly with any member of the group in
respect of its liability, in which event such member shall have
full authority to act for itself". &As & result, we recommend
that the District Director send a letter tec the sole officer of
the parent corporation (at both his personzal address, if known,
and the last known address of the parent corporation). The
letter should inform the officer in his capacity é&s
representative of the parent that, with regard to the tax
liabilities of the consclidated group for the | znd
taxable years, the Director is breaking the agency relationship
between the parent and the icompany subsidiary.
With régard to those years, the Service will deal directly with
the subsidiary as to its consolidated tax liability.

We recommend that a second letter be sent tc the Receilver,
informing him that, feor tax purposes and for the taxable years
e andg- the Director is no longer recognizing the agency
relationship of the parent corporation with the
company subsidiary. (Nothing at this time argues for breaking
the parent's agency with regard the defunct subsidiary.)
Specifically, the Receiver should be notified that for these
taxable years the subsidiary continues to be responsible for the
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filing of a consolidated return and to pay any tax reflected
tnereon. The Receiver should be further informed that, now that
the agency relationship is broken, the subsidiary can act for
itself in signing a consolidated return. Still, emphasis should
be given to the fact that the return would be filed on behalf of
+he subsidiary, not on behalf of the consolidate group (because
the subsidiary continues to lack the authority to act for any
other member). Finally, pursuant to I.R.C. § 6012(b) (3), the
return filed on benalf of N
T rust be executed by the Receiver.

Please note that the letters referenced above should state
only the matters discussed above, i.e., no explanation for why
the agency relationship is peing disregarded fcor these years
should be set forth.

Tf we can be of further assistance in this matter, feel
free to ccntact the undersigned at (&13) 250-5466.

JAMES E. KEETON, JR.
District Counsel

6/ Edsel Ford Holmen, Jr.

By:

EDSEL FORD HOLMAN, JR.
Senicr Attocrney

Attachment:
1. Sample letters.
2. Client Survey Sheet.




